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	Summary of the case
	

	
	Facts (brief overview)
	The applicant initially entered the European Union in Greece in July 2011 where he applied for asylum. He stayed there for one month but then left Greece because he did not see any chance of receiving the  status of a refugee there. 
Late in September 2011 he left Greece, passed through Macedonia, crossed Serbia and arrived in Hungary at the beginning of November for the first time. Hungary immediately deported him back to Serbia. 
The next day he entered Hungary once again, was not caught by Hungarian police this time, crossed Hungary and finally arrived in Austria, where he applied for asylum. His fingerprints had not yet been stored in the Eurodac-system.
The Federal Asylum Office held consultations with Hungary based on Art 10 of the Dublin II regulation. The Federal Asylum Office explained to the Hungarian Dublin authorities that the applicant had passed Greece and Hungary but did not inform Hungarian authorities that he applied for asylum in Greece. Hungary agreed to take him back.
In his interview at the Federal Asylum Office, the applicant repeated that he had applied for asylum in Greece. The Federal Asylum Office rejected his application and issued an expulsion order to Hungary. The applicant appealed against this decision, pointing out that Hungary was not responsible for his case, but Greece was. As it is against Art 3 ECHR to transfer a person to Greece, Austria would have to use the sovereignty clause and admit him to the procedure in merits in Austria.

	        
	Decision & Reasoning
	The Asylum Court accepted the appeal and returned the case to the Federal Asylum Office.
The applicant's statements about his application for asylum in Greece were not doubted as he recounted what had happened in Greece and on his way to Austria in a very detailed way. The fact that there are no fingerprints from Greece in the EURODAC-system do not prove that he has not been to Greece as is mentioned in the Report of the European Commission for 2010. Greece, therefore, seems to be the responsible Member State according to Art 16(1) Dublin II regulation.
According to Art 16(3) Dublin II regulation the responsiblity would only expire if he had been outside of European Union for more than three months. As he had left the European Union for only two months, Greece still seems to be responsible for the claimant’s asylum procedure. This responsibility is valid in spite of the fact that deportations to Greece are not allowed in order to protect the asylum seeker’s human rights.
Although the consultations between Hungary and Austria were incomplete because of a lack of exchanged information between the two countries' authorities, Greece still seems to be the responsible state. A deportation to Greece, however, is against human rights, in spite of Greek responsibility for the case. Thus, the applicant has to be admitted to the procedure in merits in Austria. For investigations on Greece's responsibility for his case – based on further investigations whether he really applied for asylum in Greece – the case was returned to the Federal Asylum Office.

	
	Relevant extracts from the judgement
	

	
	Outcome of proceedings
	The application was returned to the Federal Asylum Office for further investigations and to inform Hungarian authorities about the fact that the applicant had applied for asylum in Greece.

	Subsequent Proceedings
	The Federal Asylum Office released once more a Dublin transfer decision. The reasons for this decision were once more the exactly same as in the first inadmissibility decision. The applicant appealed the decision. The Asylum Court accepted the appeal once more (AsylGH 20.04.2012, S1 424.088-2/2012/2E) and emphasised the arguments from the decision discussed above.
The Federal Asylum Office finally conducted a procedure in merits, rejected the application for asylum and issued an expulsion order to India. He appealed against it and the procedure is now. 
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	Observations/Comments

	This decision is only relevant to asylum seekers who applied for asylum in Greece. If a person just passed Greece and did not apply for asylum, Art 16(3) Dublin II regulation does not apply.



