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Summary:
Bulgaria has accepted the return request of the Netherlands under article 20, paragraph 5, of the Dublin Regulation. The parties are discussing what this acceptance ground says about the status of the asylum procedure of claimants in Bulgaria. The status of the asylum procedure in Bulgaria is of interest for the answer to the question as to how the claimant will be accommodated upon return. The Court considers that it follows in article 20, paragraph 5 that Bulgaria assumes that the claimant's first application for international protection that he has submitted to the Bulgarian authorities, has been repealed. The Court therefore cannot follow the defendant's position that it is apparent from the ground for acceptance that the claimant's asylum procedure is still running in Bulgaria. The claimant has stated that there is a real risk upon return to Bulgaria for treatment contrary to article 3 of the ECHR and/or 4 of the Charter. In this context, he appealed among other things to the Aida report of October 2015 and the ECRE/ELENA report of February 2016. The reports quoted by the claimant doesn't show whether an alien whose application for international protection has been withdrawn in Bulgaria and who returns to Bulgaria in the framework of the Dublin Regulation, as in this case, is detained or transferred to an refugee centre after arriving in Bulgaria. In the Court's opinion it cannot be ruled out that the claimant will be detained after his transfer to Bulgaria. Considering the detention conditions that are apparent from the reports and alleged by the claimant and personal experiences in detention in Bulgaria deemed credible by the defendant, the Court takes the view that the defendant, given its duty to inform himself, shouldn't have assumed without further investigation that no situation will arise that would be contrary to article 3 of the ECHR with the transfer of the claimant to Bulgaria. The defendant incorrectly assumed that the asylum request of the claimant is still running in Bulgaria and insufficiently motivated his position as to what may be awaiting the claimant in Bulgaria.
The appeal is well founded and the contested decision is overruled because it is in breach of the provisions of article 3:46 of the CC. Defendant is instructed to take a new decision.  Injunctive relief is dismissed.
Locations
Rechtspraak.nl 
Judgement
COURT OF THE HAGUE
Hearing Utrecht
Administrative law
Case numbers: AWB 16/7663 and AWB 16/7665
Pronunciation of the single judge and the interim relief judge of 13 May 2016 in the case between
[claimant], born on [1992], of Iraqi nationality, claimant
(authorised representative: Mr AH Hekman),
and
the State Secretary of Security and justice, defendant 
(authorised representative: Mr IEP Lemmers).
Procedure
By decision of 13 April 2016 (the disputed decision), defendant did not deal with the request of claimant of 18 November 2015 to grant an asylum residence permit for a fixed duration, because Bulgaria was responsible for processing the application.
The claimant appealed the contested decision. He also requested the preliminary relief judge for a preliminary injunction.
The investigation took place at the hearing on 3 May 2016. Claimant has appeared, assisted by his authorised representative. Defendant was represented by his authorised representative.
Considerations
On the appeal (AWB 16/7663)
1. The Court takes the following facts, undisputed by the parties, as established. The defendant asked Bulgaria on 13 January 2016 to take claimant back on the basis of article 18, paragraph 1 (b) of Regulation (EU) No. 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria and mechanisms for determining the Member State responsible for examining an application for international protection lodged by a third-country national or a stateless person with one of the Member States (reorganisation) (Dublin Regulation). On 19 January 2016, the Bulgarian authorities have agreed to take him back on the basis of article 20, paragraph 5, of the Dublin Regulation.
2. On the basis of article 30, paragraph 1, of the Immigration Act 2000 (Vw), an application for the granting of a residence permit for a fixed time as referred to in article 28 of this law, wasn't taken into consideration, if, on the basis of the Dublin regulation it was established that another Member State is responsible for examining the application.
3. The claimant has argued that defendant fails to recognize that there are system related shortcomings in the asylum procedure and the reception conditions in Bulgaria. In support of his position, claimant referred to the report "Country report:  Bulgaria" of Asylum Information Database (Aida) of October 2015, the report "Research Note: Reception conditions, detentions and procedural safeguards for asylum seekers and content of international protection status in Bulgaria" of ELENA/ECRE of February 2016, a letter from Refugee Network Netherlands of 1 March 2016 and a ruling from the Verwaltungsgericht Oldenburg. It appears from the documents according to claimant that if three months have passed, the asylum application in Bulgaria is usually suspended or rejected and there is a risk of detention upon return because it then concerns a follow-up application. The defendant, according to claimant, relies on suspicions by stating that claimant as Dublin claimant will enter Bulgaria in a way and be taken care of different from foreigners who report at the outer border or make an application for asylum in detention in Bulgaria. It is the defendant's duty to verify if the application for asylum by the claimant has already been dismissed. The claimant has further pointed out that there is a systematic lack of legal aid, whereby there is no possibility to successfully defend against abuses and violations of international asylum standards. The defendant's position that the lawfulness review of detention after six months do not represent a violation with the Habeas Corpus principle or article 5 of the Convention for the protection of human rights and fundamental freedoms (ECHR), cannot stand according to the claimant. In addition, claimant pointed out that he has been detained in Bulgaria for 28 days, that he was mistreated during his detention, he had to sleep in one room with 41 other asylum seekers and that he had to sleep on the ground. The conditions in detention are such according to claimant that return to Bulgaria represents a violation of article 3 of the ECHR.
4. Defendant has maintained its position at the hearing that the situation in Bulgaria is not such that the interstate confidence principle cannot be assumed. The Bulgarian authorities have accepted the readmission request under article 20, paragraph 5, of the Dublin Regulation, and it follows according to defendant that the procedure hasn't been terminated by a negative decision. Whether claimant will end up in detention is a future uncertain event according to defendant. If he does end up in detention, claimant can complain about that. The legal possibility also exists for claimant to appeal within 14 days of detention. The documents do prove that this is difficult to achieve because of the lack of subsidised legal aid. Therefore, foreigners often have to rely on the judicial review after six months. Furthermore, defendant stated that the conditions in detention are worrying, but not such that there is a violation of article 3 of the ECHR. Claimant can also complain about this in Bulgaria.
5. Considering the principle of interstate protection, the defendant may in the opinion of the Court in principle assume that Bulgaria complies with its treaty obligations. It is therefore up to the claimant to make it plausible that Bulgaria doesn't do this. The M.S.S. judgement against Belgium and Greece (judgement on M.S.S.) of the European Court of human rights (ECHR) of 21 January 2011 (case no. 30696/09, ECLI:NL:XX:2011:BP4356), it however follows that when determining whether a transfer of a refugee in application of the Regulation 343/2003 to another Member State is contrary to article 3, or article 13 of the European Convention on human rights, the detention and/or living conditions with which the transferred asylum seeker is faced in that country and the quality of the asylum procedure in that country, in particular, is important. Furthermore, the judgement also entails that in a situation like this where information is presented in respect of these aspects that do not specifically apply to the alien concerned, a Member State who wishes to transfer an asylum seeker, should make sure that the legislation of the Member State to which the alien is transferred, is applied on these points in a manner consistent with the ECHR. This is also the assessment framework that the judge applies in this case. That the Dublin Regulation then entered into force, is no reason for this assessment framework to no longer be applied. Considering the evaluation that the judgement on M.S.S. requires, it can be assumed that any infringements of EU law in the country to which the alien is transferred that falls outside the framework of the aspects assessed by the ECHR in the M.S.S. case concerned and therefore do not lead to the conclusion that there is an impending violation of article 3 of the ECHR in transfer to another Member State, it doesn't lead to the judgement that a Member State, because of such violations, should take responsibility for the treatment of an asylum application in application of article 3, paragraph 2, of the Dublin Regulation. The judgement of the Court of Justice of the European Union of 21 December 2011 in the cases C-411/10 and C-493/10 (www.curia.europa.eu) shows that this is how to properly assess compliance with the requirements arising from the EU law.
5. In article 20, paragraph 5, of the Dublin Regulation, in so far as relevant here, the following:
"The Member State to which the application for international protection is lodged, is obliged to, according to the conditions determined in articles 23, 24, 25 and 29 and in view of completion of the procedure to determine the Member State responsible for examining the application for international protection, take back the applicant who resides in another Member State without residence permit or has submitted a new request there after withdrawing his first request submitted in another Member State's during the procedure to determine the Member State responsible."
The English text of article 20, paragraph 5, of the Dublin Regulation, in so far as relevant here, reads as follows:
“An applicant who is present in another Member State without a residence document or who there lodges an application for international protection after withdrawing his or her first application made in a different Member State during the process of determining the Member State responsible shall be taken back, under the conditions laid down in Articles 23, 24, 25 and 29, by the Member State with which that application for international protection was first lodged, with a view to completing the process of determining the Member State responsible.”
7. The Court considers that from the acceptance by the Bulgarian authorities of the readmission request under article 20, paragraph 5, of the Dublin Regulation, read in conjunction with the above English text of this provision, it follows that Bulgaria assumes that claimant's first application for international protection that he submitted at the Bulgarian authorities on 7 October 2015, has been revoked. The Court therefore cannot follow the defendant's position that it is apparent from the ground for acceptance that the claimant's asylum procedure is still running in Bulgaria.
8. The Court further considers that the following is stated in the Aida report cited by the claimant, as far as relevant here:
“(…) if the returnee has a pending asylum application in Bulgaria, he is transferred to a SAR reception centre because SAR usually suspends an asylum procedure when an asylum seeker leaves Bulgaria before the procedure was completed. If a Dublin returnee’s asylum application was rejected in absentia, but not served to the asylum seeker before he had left Bulgaria, the returnee is transferred to an asylum reception centre. If, however, the Dublin returnee’s asylum application was rejected with a final decision before he had left Bulgaria, or the decision was served in absentia and therefore became final, the returnee is transferred to one of the detention immigration facilities (…)”
The ECRE/ELENA report cited by the claimant states, as far as relevant here, the following:
“For those Dublin returnees who have had a final decision rejecting their claim either before leaving Bulgaria or whose application was rejected, served in absentia and not appealed, thus becoming final, the returnee is considered as an irregular migrant and placed immediately in detention within one of the pre-removal detention centres. This applies to all persons, including families with children.”

The Court notes that the reports quoted by the claimant doesn't show whether an alien whose application for international protection has been withdrawn in Bulgaria and who returns to Bulgaria in the framework of the Dublin Regulation, as in this case, is detained or transferred to an refugee centre after arriving in Bulgaria. In the Court's opinion it cannot be ruled out that the claimant will be detained after his transfer to Bulgaria. The Court further considers that the defendant assumed in the contested decision that the report of ECRE/ELENA states that among other things the detention centres are overcrowded, foreigners are forced to to sleep in corridors, there are bad hygienic conditions, the food supply is bad, guards use violence against foreigners, and abuse foreigners, the medical care is poor and there is a shortage of interpreters. Furthermore, the Court considers that the defendant has explained at the hearing that the documents before the Court show that the legal possibility exists to lodge an appeal within 14 days from detention, but defendant has also acknowledged that the documents before the Court also show that that it is difficult to achieve because of the lack of legal aid. According to the defendant, foreigners are often forced to rely on the judicial review that takes place after six months of detention.
9. In the light of the foregoing, the Court understands what claimant has argued and cited in the documents for the judgement by the claimant that the defendant, given its duty to inform itself, shouldn't have assumed without further investigation that the transfer of claimant to Bulgaria will not lead to a situation that will be contrary to article 3 of the ECHR. The defendant incorrectly assumed that the asylum request of the claimant is still running in Bulgaria and insufficiently motivated his position as to what may be awaiting the claimant in Bulgaria.
10. Having regard to the foregoing, the appeal is valid.  The contested decision is overruled because it violates the provisions of article 3:46 of the General Administrative Law Act (CC). The remaining grounds for appeal, to the extent that these have not been discussed, need no discussion.
11. The Court does not see room from the point of view of final dispute resolution to rule in the case itself. The Court also sees no possibility to uphold the legal consequences. Finally, the Court also sees no room to use its jurisdiction it is given in article 8:51a, first paragraph, of the CC. The Court will therefore order the defendant to take a new decision in accordance with what it has considered. The Court establishes a period of six weeks for this.
12. The Court will sentence defendant in application of article 8:75, paragraph 1, of the CC to pay the costs that claimant has incurred. The Court estimates the costs based on the Decision litigation costs administrative law (Bpb) at €992.00 (1 point for the notice of appeal and 1 point for appearing at the hearing, with a value per point of €496.00 and a weighting factor of 1).
On the request to make a preliminary injunction (AWB 16/7665)
11. Given the decision in the main proceedings there is no more grounds for the requested injunction, so the request is refused.
12. The interim relief judge, having regard to what is considered in the main case, on the basis of article 8:84, paragraph 5, in conjunction with article 8:75, paragraph 1, of the CC, sees reason for a conviction in the litigation costs. The interim relief judge estimates the costs on the basis of the Bpb on €496.00 (1 point for the application, with a value per point of €496.00 and a weighting factor of 1).
Decision
The Court:
- declares the appeal valid;
- overrules the contested decision;
- orders defendant to take a new decision in accordance with this decision, within six weeks of the date of dispatch of the decision;
- condemns defendant to pay the claimant's costs to the value of €992.00.
The interim relief judge:
- rejects the request for an interim injunction;
- condemns defendant to pay the claimant's costs up to an amount of €496.00.
This judgement was pronounced by Mr MP Bos, (interim relief) judge, in the presence of S.J. van Ravenhorst, Registrar. The decision was publicly pronounced on 13 May 2016.
The Registrar was prevented
from signing the pronunciation.
Registrar Judge
Copy sent to parties on:
Appeal 
Appeal can be lodged against this ruling, as far as the appeal is concerned, within one week of the date of dispatch of this appeal, with the Administrative litigation section of the State Council. If an appeal is lodged, the interim relief judge of the Court of Appeal may be requested for a preliminary injunction or to lift or modify injunctive relief taken at this ruling. 
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