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	Summary of the case
	

	
	Facts (brief overview)
	The applicant entered the European Union via Italy and afterwards travelled to Austria, where applied for asylum and stated that he was 17 years old. The Austrian Federal Asylum Office ordered a multifactoral age diagnosis, the result of which was, that a minimum age of 17 could not be excluded.
Due to a Eurodac hit an information request was sent to the Italian authorities. They answered that the applicant had been submitted to identification and was registered with the date of birth 01/01/1992. As a consequence of that information the Austrian Federal Asylum Office sent a request to Italy to take charge of the applicant. Italy did not respond within time. 
The Austrian Federal Asylum Office rejected the application for Dublin reasons and issued an expulsion order to Italy. A few days later the Magistrat Graz, as legal guardian, sent a copy of the applicant’s birth certificate – which confirms that he is a minor – to the Austrian Federal Asylum Office. The Asylum Court rejected the appeal and agreed with the decision of the Austrian Federal Asylum Office. 
The applicant appealed to the Constitutional Court.

	        
	Decision & Reasoning
	The Constitutional Court allowed the appeal.
It stated that the decision of the Asylum Court constitutes a violation of the right of equal treatment for aliens among each other by arbitrariness. Furthermore it stated that the Asylum Court ignored the content of § 15 (1) Z 6 Asylum Law (Asylgesetz 2005). This rule determines that if by age diagnosis 
a minor age can not be excluded and if doubts on an age of majority still exist in favor of the applicant the authorities have to treat him or her as a minor. In this case, the majority age had not been confirmed with absolute certainty and thus the applicant – based on the rule mentioned above – should have been treated as a minor. 
Furthermore, the Constitutional Court complained that the Asylum Court did not examine the submitted birth certificate. The fact that only a copy of the birth certificate was submitted is not sufficient basis to doubt its authenticity. Finally it stated that judicial decisions concerning custody (and in connection with that the finding that he is a minor) are binding and cannot be ignored.

	
	Relevant extracts from the judgement
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	Subsequent Proceedings
	The Asylum Court has meanwhile annuled its decision and remitted the issue to the Austrian Federal Asylum Office for a new proceeding and decision (B1 428.257-1/2012/4E from 22/08/2012).
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	Observations/Comments

	The Austrian Asylum Law contains the rule that if an applicant’s majority age may be doubted in favour of the applicant, the authorities have to treat him or her as a minor. In this case the authorities should at least have asked the applicant to submit the original birth certificate or name circumstances that prove his age.




