ANQTATO AIKAZTHPIO KYTIPOY
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ANADOPIKA ME THN AITHZH TOY SEYED MAHDI RASHIDI
AZAR, AINO TO IPAN, KAI TQPA 2TA AZTYNOMIKA
KPATHTHPIA Tng MENNOTIEIAZ I'A THN EKAOZH

MPONOMIAKOY ENTAAMATOZ TYNOY HABEAS CORPUS
AITNTAC,

- KAl —

ANAGOPIKA ME THN KYTIPIAKH AHMOKPATIA, MEZQ
1. YNOYPIOY EZQTEPIKQON
2. FENIKOY EIZAITEAEA THXZ AHMOKPATIAZ
3. APXHIOY AZTYNOMIAZ
4. AN. AIEYOYNTH TMHMATOZXZ APXEIOY lNAHOYZMOY &
METANAZTEYZHZ
Kab’ wv n aitnon

K. A. Neopurou, yia Tov airnrii
ka EA. FaBpmnA, Aiknydépoc tng Anuokpariag, yia Toug Ko’ wv n
aitnon

ANOGAZIH

T. ©. OIKOMOMOY, A.: O ainmig eivar utfiKkoog Tou Ipdav. To

2004 aixnke Tapdvopa oTnv KOTrpo, HECW Twv KATEXOHEVWY Kal
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utréBaAe aitnon yia doulo. ETmeldr) dpwg dev €ixe TTapouciaoTei
vio eyypa@r], O @AKEAOG Tou €KAEIoE kal Tov ATrpiAlo 2006

QaTTEAGONKE OTN XWPA TOU WE ATTAYOPEUEVOS PETAVACTNG.

Apyotepa opwg, otig 30.4.2008 Adyw Ttou OTI UTTEPOAE OTO
peTaEU aitnon acuAou oto Hvwuévo BaaiAeio, peTapépOnke amd
10 Aovbivo otnv Kumpo pe Pperavikd laissez-passer e@déoov
evowel Tou Kavoviopou (EK) tou Xupfouliou 343/2003, cival n
Anpokpartia Tou €ixe v €uBuvn yia e¢ETACn TOU AITAPATOS TOU.
Tote TapadoOBnKe OTIG APXES TG AnHOoKpaTiag, omrdTe cuveArjeon
OuvapEel dlaTayddATwy KPATNONS Kal amréhaons trou eiyav ekOoBei
mv idla nuépa (30.4.2008). To didrayua améAaong aveoTtdin
aubnuepov. To OIGTaypa KpATnong OHWG EKTEAECTNKE ME
arrotéAecpua o aimnti¢ va kpatnBei péxpr 20.1.2009 (Tpwin

TePiodog Kpdtnong, oxedov 9 UAveg).

27 20.1.2008 10 didTayua KpATNoNS akupwlnKe Kai o atnTAg
QPEBNKE EAEUBEPOG PE TTPOOTTTIKK) va Tou JOBel ddela TTapapovig
Kal egpyaciag yia mepiodo 12 unvwy, umd Tov 6po 4m Ba

£PYOCDOTEITO TTPONYOUMEVWG, KATI TTOU DeV £YIVE.



Ev tw peragu, omg 8.1.2009 1o aimpa tou yia doulo, ota
TAdiola  Tou oTroiou IoXUpIféTaV  OTI  eixe uTTORANGel of
BacaviotApia oTn XWpa Tou, €iXe aroppIPse], STTWC aTTOPPIPENKE
apydtepa (13.1.2011) n BoIKNTIKA TPOoPUYH Tou UTTEBAAE
evwmiov ¢ Avabewpntrig Apxrig Mpoogiywy, aAAd kai n Aitnon
AkUpwaong (mpoopuyr) utr ap. 392/11 evwtriov Tou AvwTdiou
Aikaotnpiou. H amégaon Tou Avwrdrou 568nke oTic 4.3.2013 kai

dev epeoIBARBNKe.

Evoow ekkpepoUaoe n rpooguyn 392/11, o QITNTHS GUVEANPBNKE
oTig 3/5/2011 yia 1o adiknua g Tapdvoung Tapapovic Ka aTIC
22.6.2011 katadIKAoTnKe O QUAGKIGH 45 nuepwv apxorEvNg atrd
4.5.2011, omdre Adn n movij eixe KaTd TO Xpdévo emiBoARS TG

EKTEAEOTEI.

O aimmig dpwg ouveAripdn arig 23.6.2011 duvduel SiaTayudTwy
Kpdmong kai améhaong nuep. 23.6.2011, wg ATTAYOPEUNEVOG

METAVAOCTNG.

2mig  28.7.2011 10 Tprjua  Apxeiou [MAnBuopol  kai
MetavdoTteuong gritnoe amd Tov Qi va avaywpraosl QHECWC

até Tnv Kompo, xwpelc amotéAeaua.



ITic 24.2.2012 o Tlevik6¢ Algubuvtiic Tou YTroupyeiou
Ecwrepikwyv Edwoe obnyieg 6TTwe apeBei eAcUBEPOC LE OPOUC WG
TTpo¢ TN OIAUOVI] TOU KAl OTTWG s?,docpo:)\iosl gpycdoTnon, (Tex. 16)

TOUG OTToioug © AITnTrig Oev aTToOEXBNKE.

2116 9.3.2013 ekdoBnkav gvavTiov Tou véa dlaTdyuaTa KpATtnong

KQll atTTEAQOng.

2116 22.12.2012 0 aitnTh¢ oUupTTAfpwoe 18 pRvES KPATNONG Kal ©
levikde AleuBuvThc Tou Ymroupyeiou Ecwrepikwy £0wWoe €K vEou
odnylec ommweg agebei eAclBepog He OGpoug, TTEpIAQUBAVOUEVWY,
QauTI TN @Oopd UTTOXPEWONS Tou va arrotabei otnv mpecBeia Tou
Ipdv kai va tpoPel Ot OAEG TIC ATTAUTOUMEVEG EVEPYEIEG TTPOG
€kdoon dlaBarnpiou, Toug oTToioug o AITNTHG dev OTTOdEXONKE (TEK.

18).

211 4.3.2013 10 Avotaro AIKQOTARIC ATEPPIYE, WS Avw, TNV

TTpooeuyn 392/11.

zmig 20.6.2013 o lNevikdg AleuBuvThig KAAECE TOV QiTNTH OTTWG

CUVEPYOQOTEI yia Tov eTmravarrarpiocpd tou.  Tnv idia nuépa



QIToPACIoE OTIWE 0 AITNTAS KpaTtnBei péxpl va KaraaoTtei duvar n
améhacn Tou. [pog T1OUTO €ARjQOn utdywn OTTWG Kal OTIg
TponyoUueveg @opég OTI n TepiTrTwon dev epTriTrTel oto Tredio
epappoyric Tou Népou 153(1)/2011 Trou TPOTTOTTOIVTAG TOV TTEPI
AModawv kal MetavaoTtetoewg Nopo, Kep. 105, evowpdtwoe
mv Ofnyia 2008/115/EK vyia Tnv €MOTPOYN TTOPAVOUWS
SICUEVOVTWY UTTNKOWV TRITWV XwpWwv, ETTEIDN N aTogacn yia
ETMIOTPOPI] TOU WS UTTKOOG TRITAG XWPAS, ATAV GUVETTEIA TIOIVIKAG
KGpwang Je amoTéAeopa of TTpovoieg Tou dpBpou 18MET Tou Tepi
ANodamwyv kal MetavaoteUosws Nopou (Kep., 105 dmwg
TPOTTOTTOINBNKE) va Hnv Ppickouv e@apuoyr], CUMQWVA HE TIG
TPOvoIEG Tou dpBpou 180E(2)(B) Tou ev Adyw vopou. YT autd 1o
TTPICHA KATOAYPAPETQI OTr} OXETIKA ATTOPacn (TEKH. 21) OTI:
«Q)¢ £k TOUTOU 0 &v ASyw aAAodarrdg ummopel va KparnBei yia

OKOTTOUC aTmméAacns [EXP! va Karaotei duvary np améAaon
XWPIC TO XPOVIKO TTEPIOPICLO,

ATol To Xpovikd  TTAaicIo, Katd péyioTo 6plo, Twv 18 unvwyv Tou
kaBopiletan oto ApBpo 18MIT yia TG TEPITITWOEIG OTTOU AUTO

eQAPMOZETAL.



ZXETIK evnuépwon amd v YAM via TIC evEPYEIEC TTOU gixav
yivel péxpl ni¢ 31.12.2013 (rek. 24) karaypdeel 6T o aitntig
apveital KaBe ouvepyaaoia yia ékdoon TagIbiwTIKOU £yypagpou Kai
OTI aveépepe TTwg dev emBuUPEl va avaxwpnoel amd tnv KJutrpo yia

10 Ipdv i} GAAN XWwpa.

27I¢ 26.5.14 a@éBnke eAeUBepog, Adyw TNG HOKPAS OIAPKEIAS
KPATNONG TOUu, TTANV ONwG £TTEId OEv EKTTAPWOE Kal TTAAIV TOUG
opoug Trou eixav TeBei, TmTepAaUBavopévne TNE  EKDOONC
TagISIWTIKOU eyypdgou, (Tek. 25) Ta oToIXeia Tou TOTTOBETBNKAY

OTOV KATAAOYO KATalnToUNEVWYV TTROCWTIWVY.

Q¢ &K Twv Avw o AITNTAS TapédElve uTd KpATnan vyia pia
deuTepn Tepiodo TTou difpkeoe amrd 23.6.2011-26.5.2014 (2 xpévia

kan 11 PRveg).

21i¢ 5.3.2015 ouveAeen yia Oidgopa adikfuara (TTapdvoun
KQATOXI] TTEPIOUTIAG, psracpopd MAxaipag, amrelAf, KAOT, TTapAavoun
TTapapovr, avnouyia, aAnteia, KoivA £miBeon) kai Tou TIRARBNKav
amé 1o ETapxlakd AIKACTAPIO AEHECOU CUVTPEXOUCEG TTOIVEG

QUAGKIONG HEXPI 4 pnvwy (TEK. 27).



-7-

21 13.6.2015 ¢exdoBnkav evavriov Tou Vvéa Oiatdyuara
KpATNoNG Kal atméAaonS We ATTayopEUPEVOS PETAVACTNG KAl EKTOTE
gUVEXIOE va Kparteital péxpt TRV Karaxwenon tng umd eééraon
aitnong Kal pexpl onuepa (14 pfAveg). Zdvolo KpdTNong 58 WAVEC,

axedov 6 xpodvia.

O aitntg utroPdAAer 61 £€0Tw KI av gival o idlo¢ Trou Bev
amoteiverar oty TpeaPeia Tou ipdv yia ékdoon diaBartnpiou,
ETTIKGAOUMEVOG TOV KivOUVO va CUAANGBET wg avTIKABEOTWTIKOS Kal
va BacavioTtel, OTTwg 1oxupideTal 61t €yive OTO TTAPEABSOV, n
TIAPATETAUEVT KPATNON TOu KATEQTN aubaipetn, e@déoov Oev
cuvapTaral TTAEoV ME Toug okotroug améhacng tou. Yo TIg
TEPIOTACEIG,  IoXupidetal, ©Ogv  diagaiveran  va  UTTAPXOUV
duvartdtnTeg diekmepaiwong Tng améAacng Tou Kat dsv AauBdvera,
oUte pMropei va An@Bei kavéva pETpo amd TS QAPXEG TNG
AnuUoKpaTiag, He ATMOTEAEGHA va Wnv Tpowbeital n Siadikacia
arréhaong Tou e TN Ofouca emipéAcia.  Kartd ouvémelq, TO
TTAPATETAHEVO THG KPATNONG TNV BETEI EKTOS TWV TTAAICIWV VOUIUNG
KpATNONS OTOIXEIOBETWVTAG TrapaRiacn Tou ApBpou 11.2 (OT) Tou
ZUVTAYHATOG KQI TOU avTioTorXou apfpou 5.1(0T) TN Eupwraikric

2 0pBaong Twv Alkaiwpdtwy Tou AvBpuwTtrou (EXAA).
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H Anuokpatia amavrd Kar apxdg utrd hopenR «TTpodIKACTIKAG
évotaonc» 6m 1o AIKaoTthpio otepeital dikaiodoaoiag va eKOIKAOE!
TNV TrapoUcoa aitnon, OI16T Quté TToU KAT ouciav ETIOIWKE! O
aitNTAg eivar n avaBewpnon g améeacng Tng AvaBewpnTKAg
Apxnc Mpooguywy. To yeyovdg 6Ti dev OlaTpéxei Kiviuvo va
utrooTel Bacavicthpia SiamoTwenke ndn OIKaoTIKA KATA TPOTTO

TeAe0iOIKO Kai QUETAKANTO.

Emi ¢ ougiag eival n Béon tng Anuokpartiag 6T o airntig
Kparteital OUVAME! Twv dIaTayUATWY KPATNONG KAl aTrEAQCNS NUEp.
13.6.2015, N VvOoMIMOTATG Twy OToiWwv dev TTpocéBaAle. [lEpav
ToUToU, Oev pTTopEl va WépgeTarl Tn OI0ikNon YIA TO TTOPATETAMEVO
NG KPATNONG TOU, £QOCOV O idlog eival TTou dev CUVEPYRETAl VIO
Vv améhaon tou Kai EibIkOTEpa Oev £LOOQAAIfEl TAEIOIWITIKG
Eyypapa AmoTEIVOUEVOS OTNV TTPECREId TNG XWPag Tou, OTTWG
gtriong o idlog eivar Trou dev BEXBNKE TNV atTéAucT) TOU UTTO OPOUG.

2 UVETTWG N KpATnon Tou gival kad' OAa vOuIn.

Qa TEETTE! Katr apxGg va onueiwfel 6T n. voupdtTnTa NG
Kpdtnong oev apgiofntiénke utd Tnv évvold 6T 0 AITNTAS dev
pTTopOUCE VA KpatBel Tpog 1o OKOTTO atréAaang Tou. AUTOg eival

AGYOG yIa TOV OTT0i0 EMITPETIETAl ATTOKAION ATTO To amapaBiaaTto



TNG TTPOCWTIIKAG EAEUBEpiag cUupwva e 10 dpBpo 5.1 (oT) NG
EXAA ka1 To ApBpo 11.2 (oT) Tou Zuvrdayparog. O,m 1é0nke amd
TTAEUPAS AITNTA TTPOG £EETAON €ival TO KATd TTOCO TO TTAPATETANEVO
NG KPATNONG Tou UTTEPERN TOV E€UAGYWS QTTAITOUMEVO yia TV
améAdon Xpovo waoTe va ouvioTa Aoy TrapaBiacn T apxric Tng

avaAoyikéTnTag KabloTwvTag TNV Kpdrnon aubaipeTn.

H duvardtnTta €A£yXou Tou Katd TOCO0 Wi KpATNon KATECTN €K
TWV UTTEPWY TTapavopun, pe dedopévn TNV apXIKA VOMINSTRTA TNG
CUAANWNG KAl KpATNONG HE OKOTTO TNV aTéAAon, £XEI avayVWPIOTE
T600 amd TN KUTTPIGKR VvopoAoyia (Essa Morad Khlaief v.
Anuokpariag k.a. (2003) 1 A.A.A. 1402, Habibi Pour Ali Fasel v.
Anuokpariag, oAk Epeon ap. 236/15, nuep. 31.3.2016),
600 kal amd thv ayyAikn (R. v. Governor of Durham Prison, ex
parte Hardial Singh (1984) WLR 704, Walumba Lumba and
Kadian Mighty v. Secretary of State for the Home Department
(2011) UKSC 12) aAAG kal amrd 1n vopoAoyia tou EupwiraikoU
Aikaotnpiou AvBpwtivwv AlKaiwpdrwy {(EAAA) Mikolenko v.
Estonia, Application no. 10664/05, nuep. 8/10/2009, Abdi v. The
United Kingdom, Application no. 37289/12 nuep. 9.4.2013 kair

J.N. v. The United Kingdom, Application no. 37289/12,

19.5.2016).
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Omrwg egnynidnke otnv Khlaief kai uvioBetiBnke amd v
OAopéAcia oTnyv Fasel, avTiavakAWVTAS TO TIVEUUA TWV ATTOPATEWY
TWy ayyAlkwy Alikaompiwv Kal tou EAAA, n Kpdtnon wg
TEPIOPICHOS TOU DIKaIWMATOS TS £AeUBepiag kard 1o ApBpo 11.2
(o1) «Tpo¢ TO OKOTO améAaonc» Oev utopel va kabiortaral
QUTOOKOTTOG ME TNV €T A0PIOTO avdpoArn Tng améAaong. EAExEn

XAPaKTNPIOTIKA oTn Khiaief 11 n kpdtnon:

«[evOuevn pe TNV TTPOCTITIKI TNG ATTEAQONS EUTTAKOUETAl OTI N
améAaon Ba yivel evid¢ Tou euAdyou xpdévou Tou amaireitar
mpo¢ OicuBérnon e AAMWE 0 AGYo¢ TG CUVEXIONG TNS
KArappéEer. »

Kard trapéuoic 1pomo 10 EAAA atro@doice otnv utrdBeon
Chahal v. The United Kingdom, 15.11.1996, Reports of
Judgments and Decisions 1996-V kai emavéAaBe otnv J.A. v.

The United Kingdom 6.

«any deprivation of liberty under Article & paragraph 1 (f) will
be justified only for as long as deportation proceedings are in
progress. If such proceedings are not prosecuted with due
diligence, the detention will cease to be permissible.»
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Eival ¢’ autd Ta TAaicia mou 1o AIKQOTHPIO EKPIVE OTNY UTIGBE0N
Khiaief 611 €ixe e€oucia va eAéygel Tn vouipgdTNTA TTAPATETAUEVNG
Kpdrnong 1Tpog arréAaon, e¢oucia Tou POvo pe aitnon habeas
corpus MTTopel va aoknBei kard TpoTTo armoteAeoparikd.  To
atroTeAeopanikd TG Beparreiag ouvaptaral, HETAEU GAAWV, PE TN
duvaTtéTNTA GUECNG ATTEAEUBEPWONG TOU QITNTH OTIC KATAAANAEG
mepimTrwoel (Louled Massoud v. Malta, no. 24340/08, nuep.

27.7.2010).

Ta mrapamdvw amavioluv oTnv «TpPodIKacTiKl évotaon». To
Aikaotripto éxel dikalodoaia va eTANYBei Tou BEUATOG TO OTroIO

TEONKE He Tnv opBn diadikaoia.

To Trpaypatiké gpwtnua agopd 10 KATA TTOOOV UTTO TIG
TEPIOTACEIG 1 HAKPA TTEPiodOC £XEI EKOEUEMWOTEL TN VOUINOTNTA TNG

oUAANYNG Kal KpdTnong Tou aitnTh.

O aitntrig dgv eMIKAAECTNKE TO XPOVIKA &pia TTou BETel 10 dpBpo
18MNET kan avnioToixweg n Odnyia 2008/115/EK (ApBpo 15) opba
avayvwpeidovrag 411, yia Toug Adyoug Tou Adn £xouv avapepBei, n

TEPITTTWON Tou eV KAAUTTTETAI ATTO TIG £V AGYyW TTPOVOIEG.
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To Apépo 5.1(or) g EXAA kai T0 Apbpo 11.2 (oT) TOU
SuvTdyparog dev TPOBAETTOUV AVWTATO bpio kpdtnong. [ldya
givai n vopohoyia Tou EAAA 6T TO Katd Téoco n DIApKEIQ TWYV
5IABIKACIOV OTTEAACNG MTTOPEl VOl ETTNPEACE! TN vopIpdTNTa NG
kPdTNONG UTTG T0 Qwg Tou ApBpou 5.1(o1) £€apTATCN ATTOKAEICTIKG
atrd Ta yeyovéta Tng utrdBeong (BA. vouohoyia TTou avaQEPETal

otnv TTpoavagepbeioa J.X. v. The United Kingdom).

AvTaVaKADVTAS Kol TTaAiv Tnv eupuTepa Siapoppwdeica apxn
mTou SIéTEl TO CATMa, otnv um6Beon Khlaief avagEépeTal Kai
uloBeTABNKE aTTG ?nv Ohopélela atn Fasel, 6T, «n Kpion £mi T0U
Kkara moéoa n Kpérn&n éxel utrepBel Tov edAoyo xpovo eival Kpion
ITOQyUQTIKI] TTOU npé‘m va AauBdver urr’ dyn GAa Ta EVWTTIOV TOU
AikaoTtnpiou 5560;;&\;;&». YTrodeixnke de, 6T T0 {ATNUA TTPETTEL VA
CUOYXETIOBET TTPOC TOUG Adyoug Tng KaBuoTépnong Tng aTEATONS

Kl TIC UQIOTAHEVEG JUVATOTNTES SiekTEPAiwang TG.

Karda v e&éT@zén TMEVTWE TWV YeyovOTwy Oev TIPETTEL VA
TTapaBAETTOVIQN OIEEBGUEKI:ZQ apxég 6Twe umodeixdnkav atnv J.i. v.
The Unitec! Kindom. Avagopd €yive OTIG KATEUBUVTIPIES OPXES
arrd v TTpocktipepdeioa uTrdBeon ex parte Hardial Singh (The

Hardial Singht prfnéiples):




«i. The Secretary of State must intend to deport the person
and can only use the power to detain for that purpose.

i, The deportee may only be detained for a period that is
reasonable in alf the circumstances;

iii. If before the expiry of the reasonable period, it becomes
apparent that the Secretary of State will not be able to effect

deportation within that reasonable period he should not seek
to exercise the power of detention;

jv. The Secretary of State should act with reasonable
diligence and expedition to effect removal.»

Y NUEIWBNKE, ETHONG, 6T n EMITPOTM YTroupywy Tou ZupuBouAiou
¢ Eupwtng UIoBETNOE CTIC 4.5.2005 £ikool KATeuBUVTAPIES
odnyleg avagopika HE TIS OVAYKOAOTIKEG ETIOTPOPEG HETAGU TWV
oTrolwy N KOTEUBULVTHPIA odnyia 8.1 ToU TTPORAETTE! OTI «Any
detention pending removal shall be for as short a period as
possible.» MapatropTr £yIVE KAl OTO Whgopa 1707 (2010) g
KovoRBOUAEUTIKIG  ZUVEAEUONS TOU TuppouAiou NG Eupwtng
ava@opIKa UE TN SiolkNTIKA KpATnon Twv QITOUVTWY GOUAO KOl TWV
TTAPAVOLIWV JETAVOOTWY, OTTOoU TTPORAETTETCN OTIG TapAypAPoUg
g 1.7 o1 «detention shall be proportionate o the objective to be
achieved» xai 9.1.10: «detention must be for the shortest time

possible.»
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Ev mpokeipévw n mepiodog kpdrnong dev €xer we agernpia v
ekTéAgON Twv OlatayudTwy nuep. 13.6.2015 TN VoMIMGTNTA TOU
OTTOiOU ETTIKAAETTNKE N Anuokpartia wg KABopioTIKA. Oa TpéTel va
An@Bei uTrdYn TO GUVOAD TOU XPGVOU TrOU © CUTATHS TTAPEUEIVE UTTG

KQATNoN Trou, we dvw, TANoIade! Ta 6 xpdvia.

Aev apgiofnteital n éNAeiyn ouvepyaciag amd TAsUpdc aimnTh
Kal n onuacia g, Blaitepa katd TNV TEpiodo Trou  Tou
TTPOTEIVOVIAV 6POI avagopikd pe T Siapovy Kal Ty e€aocpaiion
Epyaciag  xwpic va Tidetal, £uBéwS TOUAGYXICTOV, wg  0pog
amoAuong n e§ac@dhion TaSISIWTIKWY eyypdpwy. AAAG Kal
apyoTEPA I ETTIHOVI} TOU VA QpVEITAl guvepyaoia ETTIKAAOUHEVOG
AGYoug TIOU EVETITTTOV 0Ty o@aipa The KpiBeicac TeAeaidiKa
OIeKDIKNONG Tou yia TTOAIMIKG doulo, dev sixe €peiopa oTo VOO K

SikaloAoyia ota dedopéva drwg Kpidnkav.

ZnueiwveTal Oe, 6Tt oUMQWVA HE €KBeon TNC AoTuvopiag nuep.
26.4.2016, dievepyriBnkav TPOCWITIKES OouvevTeUEEIG PE TOV QITNTH

oTig 7.1.2016, 29.1.2016, 11.2.2016 kau 10.3.2016 (1ek. 32).

AT TNV dpvnon ouvepyaciog yia £BeAoUcIO ETTAVOTIATRIONS

eivar duvard va ouvdyetai Kiviuvog diapuyng. Tuvetrwc TETOIT
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Govnon Ba TPETTEl VO CUVEKTIUGTAI OTOV KABOopPIoHG TOou €UAGYOU

¢ MePIGdoU KPATNOT|S.

T nHEIDVETOl TITAPAAANAa N ekdAAWGON TTApGvouNg CUUTTEPIPOPAS
Tou aitnTfy o¢ Tepiodo Tou aéBn €AsUBepog.  Avagépopal oTn
CUMTTEPIQPOPA TTou 0drynoE, w¢ Avw, O£ KATadikn Tou amé 10
Emapyiokd AikaotApio Aepecol. [MepimAéov, e§eTGgeTal evavTiov
TOU TrOIVIKA UTTé8ean avagopikd pe adikfiuara ou diamrpdyBnkav
katd Tn Oidpkela e&éyepong, omg 4.4.2016, oto xwpo &tou
kpateitar  (XQKAM). H mmeavétnta &idmpaing ocoRapwv
adiknudTwy givai Tapdyoviag Trou €mriong AauBdveral utroyn yia
Tov KaBopioyd Tou €gUAGYoU TNG KPATNONG EKKPEPOUONS TNG
Siadikaciag arréhacng pali ue Tov kivduve dlaguyng (BA. R (A) v.
Secretary of State for the Home Department (2007) EWCA Civ

804, 6mrwe Trapartidetal otnv J.N. v. The United Kingdom).

Aev TTa0El OpWE TO BePeAWdWG ¢NTOUHEVO VO TTAPOMEVEl O
OUCYXETIOMOS TG KPATNONG ME IO TTPAYPATIKA  TTPOOTITIKNA
améhaong. TEToid TTPOOTITIKA YA va AOYIZETal WG TTPAYHATIKY Gev
gfutTakoUel 6T Ba TTpETel va eival duvartdg o Tpoodioplouds i N
TPOBAEYn TNG nuepopnviag fi Tng TepIGBou arréAacng, OTTwg

amropaciotnke omv R (Muqtaar) v. The Secretary of State for
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the Home Department (2013) 1 WCR 649 d1rou eAéxOn akopa kal
ot «removal can reasonably be expected to occur and without any
certainty that removal will occur at alf» (BA. koo TéAiv J.N. v. The
United Kindom). Ev mrpokelpévw 6pwg dev €xel aToixeioBeTnBei
amdé TN Anuokparia 61 ugicTaTal TTPAYUATIKY]  TTPOOTITIKN
amméAaong, oUTe uTd TNV Trapatrdvw gupeia avtiinyn.  Kavéva
oroixeio dev umodnAwvel Tétoia TrpooTrTk.  AvriBeta n idia n
doiknon, n Ymnpeoia AAModamwy kot Meravdoteuong Tn¢
AcTtuvopiag, evnuepwvel 1o levikd AlguBuvtr Tou YTroupyeiou
Ecwrepikwy yia apIBué aAlodarrwyv KPATOUHEVWY,
TIEPIAMBAVOHEVOU- TOU QITNTA, OTI €O ETQVATTATRIGUGS TWY £V AGYw
UTTNKOWV aIToTeAEl BUOKOAO Kai TTOAAEC popég aduvaro eyxeionua
Kal OT1 O¢ UTTNPETIaKS ETTITED0 £xouv £EQVTANOE! GAa Ta TTEPBWPIa
&edpeong  Avoewv»  (BA.  TrpoavagepBeica  €MIOTOAY  nuep.

26.4.2016, (tex. 32).

To EAAA otnv umréBeon J.N. v. The United Kingdom emi

YEYOVOTWY TTAPOUOIWY [E TNV UTTO £EETATN, EKPIVE OT!

«while it is true that the applicant repeatedly refused fo
cooperate with the authorities atfempts to effect a voluntary
removal, the Court does not consider that this can be seen as
a “trump card” capable of justifying any period of detention,
however long (see the dicta of Lord Dyson in Lumba and
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Mighty, referred to at paragraph 36 above; and Mikolenko,
cited above, para 69). This was accepted by the
Administrative Court in its decision of 9 November 2011,
Although the court found that lengthy detention could be
justified by the applicant's offending, by the realistic fear that
he would further offend, and the genuine and reasonable
concern that he might abscond, it held that, even given those
factors, there had to come a time when “such a sterile tactic
as merely sitting and waiting while repeatedly urging the
applicant to change his mind, in full expectation that he would
not” ceased to be detention genuinely for the purposé of

deportation.»

Mapopoid frav 1a YEYOVOTA Kl OTNV mpoavagpepBeioa UTTEBETN
Mikolenko v. Estonia, OTIWG TIPOKUTITOUV atd T olvoyn Toug

oTig TTap: 64 Kai 65 ™G amoOPAoNG:

«64. The Courtobserves that the applicant’s detention with-a
view to expulsion was extraordinarily long. He was detained
for/more than three years and eleven months. While in the
beginning of his detention the domestic authorities took steps
to have documents issued to him, it must have become clear
quite saon that these attempts were bound to fail as the
applicant refused fo co-operate and the Russian authorities
were not prepared to issue him documents in the absence of
his signed application, or to accept a temporary travel
document the Estonian authorities were ready to issue.
Indeed, the Russian authorities had made their position clear
in both respects by as early as June 2004. Thereafter,
although the Estonian authorities took repeated steps to solve
the situaton, there were also considerable periods of
inactivity. In particular, the Court has been provided with no
information .on whether any steps with a view to the
applicant’s deportation were taken from August 2004 to March
2006 (seeparagraphs 18 to 33 above).
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65. What is more, the applicant’s expulsion had become
virtually impossible as for all practical purposes it required his
co-operation, which he was not willing to give. While it is true
that States enjoy an “undeniable sovereign right to control
aliens’ entry into and residence | their territory” (see, for
example, Saadi, cited above, para 64, with further references),
the aliens’ detention in this context is nevertheless only
permissible under Article 5 para 1 (f) if action is being taken
with a view to their deportation. The Court considers that in
the present case the applicant's further detention cannot be
saig to have been effected with a view to his deportation as
this was no longer feasible.»

!

Erri autwyv Twv dedopéviwy 1o EAAA katéAne ota akéAouba:

«68. The foregoing considerations are sufficient to enable the
Court fo conclude that the grounds for the applicant's
defention — action taken with a view to his deportation — did
not remain valid for the whole period of his detention due fo
the lack of a realistic prospect of his expuision and the
domestic authorities’ failure to conduct the proceedings with
due diligence.

There has accordingly been a violation of Article 5 para 1 of
the Convention.”

H dpvnon ouvepyaciag yia eTTavaTTaTpiopd oudntribnke Kai otV
mwpoavapepBeioa uméBeon Abdi v. The United Kingdom e

avagopd orn Mikolenko w¢ akoAouBwg:

«74. The Court finds this approach consistent with the one it
took in Mikolenko v. Estonia (see paragraph 58 above). In
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that case, the Court did not suggest that the applicant's
refusal to co-operate with his deportation was irrelevant,
however, in view of the extraordinary length of his detention
and the fact that his removal had for all practical purposes
become virtually impossible, it accepted that his continued
detention was no longer being effected with a view to his
deportation. »

O1 iB1eg diamOTWOEIG 10XUoUY eV TTPOKEIMEVW a fortiort Abyw Tou
e€aIpETIKG pakpoU Xpbvou KpdTthong, Tapd tn diattioTwon amé v
idia tn Oloiknon TeEPi €€AVTIANONG OAWV Twv TEPIBWpPIWY Yyia
eelpean AOong pog améhaorn. Otweg TPOKUTITE! KATIOXUOE N
eo@OApEVN avTiAnwn 6T n PN €QAPUOYT TWV TTEPIOPICHWY TOU
ApBpou 18MNET cméTpemE TNV KPATAON TOU QITNTH YIO TN MAKPA
Tepiodo  TTOU KPOTHOMKE. A¢ onueiwBei 6m n  dloiknon
adikaloAdynta emedeIfE eUUovh KAl N KpdATNON OUVEXIOTNKE Kal
HeETd améd eioriynon Tng Emrpémou Aloikcews kai MpooTaciog

AvBpwrriviov  AIKQlwpdTwy  yid  ammoAusn ToU  QITNT  eVOYel

diarrioTwong yia avutrapdia TTPOOTTTIKNG ATFEAQCNG.

Y6 TG TEPICTACEIG, TTAPA ThV ApPVNON CUVEPYACIAg €K HEPOUC
TOU, N TAPATETAPEVN Yia TOGO EeCQIPETIKA peydAo OIdoTNMO
KpATnon TOU WTATH, KATEOTN EvEPYEW auBaipetn kal  katd
Tapdpacn Twv oxeTkwv Odarafewv g EXIAA  Kar  Ttou

Zuvrdyparog. Aeveival avaykaio yia Toug akotrolg g Tapouoag
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diadikagiag va TpocdlopIaTel 0 XPOVOC TTOU KATESTH TIapGvoun.
Apkei Tétola diatTioTwon ME aQva@opd aTov ouciwdn XPOVo TNng

IBiaiTepng autig diadikaaiag.
H airnon eyxpiverar. Alatdooeral n dueon ameheuvdépwon
Tou aitnTh. Ta éoda Tng aitnong, 6Twg 6a UTTOAOYIoTOGV

oo Tov MpwrokoAAnTA, emdixafovral vtrép Tou aitnth. Ta

£§0da yia pyeraepaon va karaBAn8ouv arré Tn Anpoxparia.

T. ©. Okovépuou, A.

TKAZ



