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	Summary of the case
	

	
	Facts (brief overview)
	The applicant was a minor and an orphan, who entered the European Union via Poland. He had an aunt in Austria, who was already granted the status as a refugee and immediately took over full custody. He also stayed with her in her apartement. When he applied for asylum in Austria, his application was rejected and he received an expulsion order to Poland. The Asylum Court agreed with this decision. The applicant then appealed to the Constitutional Court.

	        
	Decision & Reasoning
	The Constitutional Court allowed the appeal.
It stated that there is a serious risk of a violation of Art 8 ECHR. On the date of the Asyum Court’s decision the applicant was still a minor. His parents had already died and he had no further legal guardians in his homecountry. In Austria he had relatives, namely an aunt who was his legal guardian, an uncle and some cousins. By the time the Asylum Court came to a decision, the aunt had already been confirmed as the applicant’s legal guardian by the child welfare.
The Constitutional Court stated that it was necessary to verify whether an expulsion would constitute a violation of the right to an undisturbed private and family life. Furthermore, it stated that the Asylum Court made its decision without providing comprehensible reasons. According to the Constitutional Court, the Asylum Court disregarded the applicant’s relation to his family in Austria and ignored the fact that the aunt had meanwhile become the legal guardian of the applicant. The Constitutional Court also claimed that neither the applicant’s status as an orphan without legal guardians in his homecountry nor the Sovereignty Clause were considered by the Asylum Court. 
Due to these reasons the Constitutional Court evaluated the decision as a violation of the right to an undisturbed private and family life.
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	Outcome of proceedings
	

	Subsequent Proceedings
	The Asylum Court has annuled its previous decision and admitted him to the procedure in merits based on the use of the Sovereignty Clause. 
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	Observations/Comments

	The Austrian Constitutional Court stated that the Sovereignty Clause has to be applied in case of a violation of Art 8 ECHR. Concerning Art 8 ECHR, it also declared that Austrian asylum authorities have to consider the family  ties in the home country as well as in Austria, regardless of the duration of the applicant’s stay in Austria. 




