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	Facts (brief overview)
	The applicant is a mother of seven children (three other children of her already died, one adult and married daughter stayed in Afghanistan) and a widow. She is also completely illiterate.
The applicant’s son was an unaccompanied minor who had come to Austria in 2009. He had applied for asylum and when his mother came to Austria his case was reopened at the Asylum Court in a procedure in merits.
In 2010 the applicant – and five more of her underaged children – came to Bulgaria. They applied for asylum and received the status of subsidiary protection. In 2011 she found out that her son lives in Austria, so she and her five children also came to Austria and applied for asylum.
Austria held consultations with Bulgaria. Bulgaria agreed to take them back and confirmed that they have subsidiary protection. Bulgaria also stated that a family reunification with an underaged child is possible in Bulgaria for persons with subsidiary protection. 
The Federal Asylum Office rejected their application and expelled them to Bulgaria. The applicant appealed against this decision to the Asylum Court.

	        
	Decision & Reasoning
	The Asylum Court refused the appeal.
Due to the situation in Bulgaria there is no real risk of a violation of Art 3 ECHR in case of a return there. So Austria does not have to use the sovereignty clause.
There is no violation of Art 8 ECHR. The applicant wanted to violate Dublin II regulation herself by leaving Bulgaria and applying for asylum in Austria although Bulgaria is responsible for conducting her asylum procedure. Additionally, she had the possibility of a family reunification in Bulgaria but tried to force a family reunification in Austria. The family had already been seperated for a period of two years since the applicant had sent her then 13 year old son to Austria. It was therefore concluded, that there is no family life which is worth being protected.

	
	Relevant extracts from the judgement
	

	
	Outcome of proceedings
	The appeal was refused and the expulsion order was confirmed.

	Subsequent Proceedings
	An attempt to deport the family to Bulgaria failed. The applicant appealed against this decision to the Constitutional Court, which gave her suspensive effect pending the appeal.
In July 2012 the Constitutional Court refused to deal with the complaint for the reason that there was obviously violation of a right guaranteed by constitutional law.
The family then applied for asylum once again. The procedure was finally admitted because the period of Art 19 (4) Dublin II Regulation was over. The Federal Asylum Office gave them subsidiary protection, but refused the application regarding asylum. The applicants appealed hte parts of the decision concerning asylum. Concerning the status as a refugee the procedure now is open at the Asylum Court.
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	Observations/Comments

	Concerning the expression “worth being protected” regarding the family life it needs to be explained that this also a legal expression. § 10 (2) (2) Asylum Law says that in the assessment of a violation of Art 8 ECHR the following points have to be taken into consideration:
· duration and legal title of the stay in Austria
· de facto existence of a family life
· whether the private life is worth being protected
· dimension of integration
· bindings to the country of origin
· criminal convictions
· violations of the public order, especially regarding asylum and immigration law
· whether the family was founded at a point in time, when they were aware of the fact that they might not be able to maintain their life as a family
· whether the long duration of the procedure was caused by the authorities.
These criteria are based on decisions of ECHR concerning Art 8 ECHR and the Austrian Constitutional Court (VfGH 29.09.2007, B328/07 and B1150/07-9).
Whether the family life is “worth being protected” naturally also includes a certain subjective judgement by the deciding judge.




