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	Facts (brief overview)
	The claimants were a Chechen family, one of their five children was seriously handicapped. The family came to Austria in August 2008 via  Poland and applied for asylum. They said they left Poland because medical treatment was refused for the disabled child. 
The Federal Asylum Office and Asylum Court rejected the applications and issued an expulsion order to Poland. The Asylum Court ruled that the child’s disease is not that serious enough for an expulsion to Poland to be a violation of Art 2 or Art 3 ECHR. The child’s condition could not be treated in Austria either and it only received medication in Austria. The Asylum Court pointed out, that medical treatment is usually available for asylum seekers in Poland according to the general country of origin information, which is used in the Dublin procedure.
In the appeal to the Constitutional Court it was argued, that the child needs medical treatment, otherwise his live would be seriously threatened. If the applicant was not to receive this medical treatment, consisting of physiotherapy, a special diet and medication, his condition would worsen and he might dolorously starve to death. The Asylum Court neither examined the child’s medical condition nor the reasons for the refusal of treatment in Poland adequately.

	        
	Decision & Reasoning
	The Constitutional Court accepted the appeal. 
The Constitutional Court stated that the Asylum Court’s decision represents a violation of Art 3 ECHR, because the child might die under inhumane circumstances in case of a return to Poland. The child’s parents said that they had been denied medical treatmtent for their child in Poland. In case this complicated treatment is not assured, there is a real risk of a violation of Art 3 ECHR.
The decision also violates the prohibition of arbitrariness by neglecting a live-threatening medical condition and by leaving important medical investigations undone. These investigations, concerning the treamtent of this child’s disease and the secondary diseases, would have been necessary – otherwise the real risk of a violation of Art 3 ECHR cannot be excluded.
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	Outcome of proceedings
	The applications of the family was admitted to the procedure in merits.
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	Observations/Comments

	The Constitutional Court in Austria only is only allowed to assess the points of law based on the information given during the procedure before of the lower authorities. It is not allowed to introduce new facts or circumstances before the Constitutional Court.

As the Asylum Court referred to the COI, it has to be clarified that the Federal Asylum Office and the Asylum Court have their own COIs, which consist of various reports from different sources. These are reports from NGOs as well as reports from other countries (especially UK Home Office, reports from German Foreign Ministry,…) and Austria’s own diplomatic missions. 
These reports are used in every asylum procedure. In cases where a special issue arises (for instance a certain serious medical condition, another kind of individual threat of a violation of Art 3 ECHR,...) further investigations have to be undertaken to exclude a risk of a violation of the constitutional rights.
These reports are seen as facts and it is hardly ever possible to convince a court or the Federal Asylum Office that the situation might be different in single cases – even if other reports support what the asylum seeker states during his/her hearings.




