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	Summary of the case
	

	
	Facts (brief overview)
	The applicant’s husband entered Austria at the beginning of 2008 and applied for asylum. His application was admitted to the procedure in merits in the autumn of 2008. The Federal Asylum Office rejected his application and issued an expulsion order to the Russian Federation. He appealed against this decision and since then his procedure is at the Asylum Court.
In December 2009 his wife and minor children – the applicants of this case – entered Austria passing Poland. When she applied for asylum in Austria she said that her husband lives in Austria as an asylum seeker and she wanted to live with him.
Still, the Federal Asylum Office rejected her application because Poland was held responsible for her case and expelled her to Poland. In this decision it was argued that her husband (and the children’s father) had only a temporary stay in Austria as an asylum seeker and that he and his wife had founded their family at a point where they coudn’t expect to be able to maintain it and due to Art 8 ECHR she and her children have no right to stay in Austria based on these circumstances.
She appealed against this decision and pointed out that the family was founded long before they had entered Austria – back in the early 1990s. Due to § 34 of the Asylum Law, family members of an asylum seeker have the right to receive the same status as the applicant. The humanitarian clause of Art 15 Dublin II Regulation also requries the procedure to be admitted in Austria. Additionally, Art 3(2) Dublin II regulation requires the avoidance of a seperation of the family as this would be violation of Art 8 ECHR.

	        
	Decision & Reasoning
	The Asylum Court accepted the appeal, admitted it to the procedure in merits and returned the case back to the Federal Asylum Office.
The applicant is a family member of her husband, who is an asylum seeker in Austria. Due to national law (§ 34) a family member of an asylum seeker has to receive the same status.
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	Outcome of proceedings
	The case was returned to the Federal Asylum Office for conducting the procedure in merits.

	Subsequent Proceedings
	There were no further steps in a Dublin procedure. In 2011 the whole family was guaranteed the status of refugees.
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	Observations/Comments

	In this case, the Asylum Court did not argue with any legislation from Dublin II regulation, but based its decision entirely on national law. Still, the most important parts of the appeal and it’s legal arguing are cited.




