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	Summary of the case
	

	
	Facts (brief overview)
	The applicant is a single mother, whose adult son has been living in Austria as an asylum seeker for ten years. She came to Austria, passing through Italy on the way, with her underaged daughter. In Italy they had had bad experiences with overcrowded refugee camps and she wanted to be close to her son. She also has osteoporosis.
Austria held consultations with Italy and Italy agreed to take them back.
The Federal Asylum Office rejected their application and issued an expulsion order to Italy. The applicant appealed against this decision to the Asylum Court.

	        
	Decision & Reasoning
	The Asylum Court refused the appeal as the Reception Conditions Directive is applicable in Italy and there is no procedure on a possible violation of this directive pending at the European Court of Justice, so the Asylum Court assumes that the situation for refugees in Italy is in accordance with the Rception Conditions Directive. This means that it can be assumed that the applicants will receive medical care and accomodation. 
In case of a return to Italy there is no real risk of a violation of Art 3 ECHR because she will receive medical treatment in Italy too. The COI does not indicate that the rights guaranteed by the Reception Conditions Directive will be violated.
Neither is there the risk of a violation of Art 8 ECHR as her son has been living in Austria for 10 years, so there was no family life which is worth being protected.

	
	Relevant extracts from the judgement
	

	
	Outcome of proceedings
	The appeal was refused, the expulsion order to Italy was confirmed by the Asylum Court.

	Subsequent Proceedings
	They applied for legal aid to appeal against the Asylum Court's decision. The Constitutional Court denied that for lack of reasonable prospects of success. 
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	Observations/Comments

	Concerning the expression “worth being protected” regarding the family life it needs to be explained that this also a legal expression. § 10 (2) (2) Asylum Law says that in the assessment of a violation of Art 8 ECHR the following points have to be taken into consideration:
· duration and legal title of the stay in Austria
· de facto existence of a family life
· whether the private life is worth being protected
· dimension of integration
· bindings to the country of origin
· criminal convictions
· violations of the public order, especially regarding asylum and immigration law
· whether the family was founded at a point in time, when they were aware of the fact that they might not be able to maintain their life as a family
· whether the long duration of the procedure was caused by the authorities.
These criteria are based on decisions of ECHR concerning Art 8 ECHR and the Austrian Constitutional Court (VfGH 29.09.2007, B328/07 and B1150/07-9).
Whether the family life is “worth being protected” naturally also includes a certain subjective judgement by the deciding judge.

Concerning the COI, the Asylum Court and the Federal Asylum Office, it has to be clarified that the Federal Asylum Office as well as the Asylum Court have their own COI, which consists of various reports from different sources. These reports are gathered from NGOs as well as from other countries (especially UK Home Office, reports from German Foreign Ministry,…). Additional sources are the relevant laws of the respective state, reports from Austria’s own diplomatic missions and correspondences with the authorities of the relevant country. 
These country reports are used in every asylum procedure. In cases where a special topic arises (for instance, a serious medical condition, another kind of individual threat of a violation of Art 3 ECHR,...) further investigations have to be undertaken to exclude a risk of a violation of the constitutional rights.
These country reports are seen as facts and it is hardly ever possible to convince a court or the Federal Asylum Office that the situation might be different in particular cases – even if other reports support what the asylum seeker says during his hearings.



